Share and shaie alike

Hazell Carr Collins' Bernard Brindley, Harry Smith and
Ash Sanger consider solicitors' most frequently asked
questions about pension sharing

regulations under the Welfare

Reform and Pensions Act 1999
came into force. These regulations
introduced the new concept of pension
sharing, thus increasing the range of
options open to allow the settlement
of pension rights on divorce. In that
time, we at Hazell Carr Collins have
been involved in assisting family
lawyers in hundreds of cases, and
have amassed considerable experience
of the problems that are arising. It
has also become clear that there are
many potential pitfalls that are not
fully understood.

This article deals with some of the
most common aspects that we have
been consulted about. It is far from the
complete list.

I t is now 17 months: since the

The ‘moving target’ issue

This is a problem of dates. In England
and Wales, the difficulty arises because
there are two dates at which the
Cash Equivalent Transfer Value (CETV)
will be calculated. (In Scotland, there is
an even more convoluted problem, but
this article does not deal with the
Scottish version.) '

The first date is decided by the court,
or the couple themselves, during the
process of coming to an agreement
regarding the pension share.

The Divorce etc (Pensions) Regul-
ations state in regulation 3(1) that:

For the purposes of the court's functions
in connection with the exercise of any
of its powers under Part Il of the
Matrimonial Causes Act 1973, benefits
under a pension arrangement shall be
calculated and verified in the manner set
out in regulation 3 of the Pensions on
Divorce etc (Provision of Information)
Regulations 2000(a), and -
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(a) the benefits shall be valued as at a
date to be specified by the court (being
not earlier than one year before the date
of the petition and not later than the
date on which the court is exercising its
power);

(b) in determining that value the court
may have regard to information fur-
nished by the person responsible for the
pension arrangement pursuant to any of
the provisions set out in paragraph (2);
and

(c) in specifying a date under sub-para-
graph (a) above the court may have
regard to the date specified in any infor-
mation furnished as mentioned in
sub-paragraph (b) above.

In practice, this is likely to be the date
on which the CETV used by the court
was calculated. This is the CETV that
the couple will have used in their
negotiation and agreement, possibly
after much argument.

When the agreement has been
reached and the order has been
made, the order will go to the
pension scheme for implementation.
At that stage another date comes into
play, this time as set out in s29(7)

of the Welfare Reform and Pensions Act
1999:

For the purposes of this section, the
valuation day is such day within the
implementation period for the credit
under subsection (1)(b) as the person
responsible for the relevant arrangement
may specify by notice in writing to the
transferor and transferee.

The definition of the ‘implementa-
tion period’ is given in s34(1) of
the Welfare Reform Act. This
definition is:

For the purposes of this Chapter, the
implementation period for a pension
credit is the period of four months
beginning with the later of:

(a) the day on which the relevant order or
provision takes effect; and

(b) the first day on which the person
responsible for the pension arrangement
to which the relevant order or provision
relates is in receipt of (i) the relevant
matrimonial documents, and (i) such
information relating to the transferor and
transferee as the Secretary of State may
prescribe by regulations.
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